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525/AC/Div-I/HKB/2022-23 datedOrder-In-Originalout

loner, CGST, Di .I, Ahmedabad24.03.2023 passed by The Assistant Cot
South

GNta@af©r7rqGilqm /

(q) I Name and Address of the
Appellant

M/s. Babubhai Keshavlal Patel
2, Narnarayan Society, Vastral Road
Mahadev Nagar, Ahmedabad- 380015

qt{ 'If% w wftv-qi% + qtj6tv qsvq mm { 3t qt q© qTiqi % vfl wnf%rfI +it qZTq =IT ©vq
qf%qTftqtwft©©qaEq<Twr wqmvtq€6tv6me,©tn '% qf wIg +fRva8v6m $1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

mta wm vr !q<twr qrqqq:-

Revision application to Government of India:

(1) btw uqrm qlmgfif@rv, 1994 =Frwru©aa+tqqTTqqv gma :r gTi + in 8Tnqt
aq-urn % vqq qtqq % gmtv :+{Twr grim wgn tif%, vm nm, fRv +qr@, uvn f+vRr,
q+2fT+feTTf, annfdTI TH, dvT TInt, T{ftvTfT, rrooor#r=ETVFftRTfju :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Appbcadon Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
BullcEng: Parliament St=eet: New DenIi - 1 10 001 under Section 35EE of the CEA 1944
in respect of the followblg case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qR qr@#t6Tfq % ;tn&q qx +6§Tfqqn©Tt fMa worn qT wr qTWTqq qT m
$wvnnr+gw\w€FrE+vrg+qTtguqnt q, wfM wvmr qT$WTt +qT%q§fWqWgTtei
4rf+RftwTFrn+€rVrg#tVf+mbfnmg{frI

In case of any loss of goods where the loss occur in transit from a factorY to a
or to another factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factorY or in a

arehouse
ocesslrlg

ouse

@T§rRqft nyqr vtqT#fhdftvqr@qt un@#fR%ihr+©BfRrqMq#vTvqt
qjTv#fi:+%vrq++qtvKK#vTFfMtTy qrytqT+Mf8vel

1



In case of rebate of duty of excise on goods exported to any country or territory
outside india of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qft qj@vr !VVTqf%UftqTVH€%VTF (+nvTrln7qT)f+a€fbn wrTqTV stl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) #fh{uqrqq§tuwqq qj@#TTVTq#fRvqt ylft%ftzqnr#tq{e3hqt WIgHt RV

8nT Tffhm% gsnfbh WI!%,wftv+gro nf\vqtvqqqtqrvr€+fRv gfbfbm (+ 2) 1998

urtr 109 &iaf+3Hfbu WOt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +dh ngn vw (gMt@) fhmTqdt, 200r+fhFI 9 % data fRfRffg vv +@r w-8 + qt
vfhft +, #fRv mtv % SIR qTtqT tfqv f+qYq + dtv vrw + vftTuly-wt© tq wftv wtqr fr qrat
sm ii wr% 3fqtr qiq©r Rw vm qTf{qI WI% vr% vrar ! vr !@r qfhf % goh ura 35-R +
ft8ffte =n + !=reTT QT wv + vr% ant-6 vr@m qt vfl vfl OfF nf#1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA; 1944, under Major Head of Account.

(3) ftf#97wq©r 4vrqq§t#@7r6v Tq@r©vi}TraMqq®ut @rt200/-=MyqVTT#f
vw 3ilq§t+Rw6q Tq@rq+@rn8'etroOO/-4t=MTTTTT#tqwl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhn $@,+#rWITqq KW v+RqT@WfMqHTf&WPT % vfl wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iT.Mr uqrm erv% gfWrv, 1944 qt urn 35 dt/353 % me:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf8zqHiq + gvm, g!©n+#@m#twftv,wftat #VTV++tfknqr@,h€kr
rqr€q qr73 ITf Mrn nfl+pr =WTf&qm WE) qt q%i idm =ftfbqt, ©§qXT©TV + 2“' um,
q?;iTdt va, VTtH, f?ttutTKn, g§qXTVTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'=dfloor, Bahumali Bhawan, As&Twa, Ghdhar Nagtr, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(AdF)eal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the
place where the bench of the Tribun

bench of
al is situ

Ite public sector bank of the



(3) vfl IV wIg # # qT vfiqft ©r wnteT #?T i & sr,qq Tg qtvw + fRI{ =$tv vr !=T7TV wr{n

br ff+rw vrmqTf%u RV vw % 81 sq qt f%fMnq€t%rf+vvi #fRVvqTf@dtwftdkr
amITf&qwraTqwfteTr#fhm%HqtqqwMfMvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs, 1 lacs fee of Rs. 100/- for each.

(4) HrH@ gn gf©fOm r970 Tvr tRfTfbv # HsqHt -1 % dafT f+8fftv fw{ RJWTT an
©rjqq vr qF©Ttg TqTfIgrfI fhhm XTibma % ghgt t & sr&II gt Tq 5rf+liv 6.50 qt %r @rqmq

T@ftqa©n6tqTqTfjq t

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) nartHf&Tqnr$Rqtfhbm win+fhHt#tHtl€t mm wqffafbn Tru{qt MT
W, %-.#r®rTqq QJ@uRtqTW @n,hraWTfBRiar (VNtfRf#) fhM, 1982 tfqfjv %1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) th,Tq@, j-r+rWmTV qJ-g–rqj8vTn wfWrhrRTfhT @:a) u%vftwftmt + Vw}
if qa.gRilt (Demand) a + (Penalty) HT 10% d VTT Wn gnWf iI gT?dR;, gf#Htm ]f WT
10 qttg VIR {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

bjPt WTB QJ@ 3fR: +qTqT % dafT, ©TfRV {PIT q&r qt Thr (Duty Demanded) I

(1) & (Section) 1 ID + RW fi8ffhtTfiY;
(2) fMnT@@€FIhhfta gt ITf}m;

(3) €Fi}ahfizf©Rff %f@m6#®vtqITfPrl

v§l$ wwT ' aRd w8d tvs&q{wn8qgqT tq wM’af©vm+#fRVqfqTfVnM
Tvr %1

For m appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It maY be noted that the
pre-deposit is a mandatory condition for filing appeal before C:ESTAT' tSection 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Flnance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” ghall include:

(1)

(ii)

(iii)

mlount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the C'envat Credit Rules.

(6) (i) sv 3ntqT+vft:MqMqwr%©v© q8gW WNTWVT@YRnRd®a ViTt MR W{

qJ-@# 10% !=TmqWaTVd#q©WgfivTf&e8av wg% lo%WuavT©#81
in dew of above1 an appeal against this order shall Be before the Tribunal on

payment of 10% of the duty demulded where duty or duty and penaltY are in dispute
is in disput£or penalty, where penalty alone

’aqBEd



F-.INC). \inF FLy bLJIVI/ or r/ v40 r/4V4u–rhyl'vOL,

ORDER IN APPEAL

The present appeal has been filed by M/s Babubhai

Keshavlal Patel, 2, Narnaryan Society, Vastral Road, Maha(lev

Nagar, Ahmedabad-380 015 (hereinafter referred to as the “the

appellant’B against Order in Original No. 5:25/ AC/Div-

I/HKB/2022-23 dated 24.03.2023 [hereinafter referred to as

”impugned order”] passed by the Assistant Cornmissioner,

CGST, Division 11, Ahmedabad South (hereinafter referred to as

“adjudicating authority’b.

2. Briefly stated, the facts of the case are that the appellant

were not registered with Service Tax department holding PAN

No. AOOPP1464J. As per the information received from the

Income Tax Department, it was noticed that the appellant had

earned substantial income of ,Rs. 32,93,480/- from service

provided during F.Y. 2015-16 and Rs. 19,04,785/- during F.Y.

2016-17; however they failed to obtain Service Tax Registration

and also failed to pay service tax on such income. The

appellant were called upon to submit copies of relevant

documents for assessment for the said period, however, they

neither submitted any required details/documents nor did offer

any clarification/ explanation regarding gross receipts from

services rendered/income earned by them.

3. Subsequently, the Appellant were issued Show Cause

Notice bearing No . V/ 15-44/Div-I/Babubhai Keshavlal

Patel/2021-22 dated 14.04.2021, wherein it was proposed to:

a) Demand and recover an amount of Rs. 7,63,272/- for the

F.Y. 2015-16 and F.Y. 2016-17 under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994 along

with interest under section 75 of the Finance Act 1994

(hereinafter referre(Hq e 'the Adl.

t

.J_7



F.No . (3APPL/ COM/STP/428 1 /2023-Appeal

b) Impose penalty under the provisions of Section 77 (1) and
78 of the Act.a

3. The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax amounting to Rs. 7,63,272/- for

the period from F.Y. 2015-16 to F.Y. 2016-17 was

confirmed under provision to Section 73(1) of the Art by

invoking extended period of five years along with interest
under Section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under

77(1) of the Act for failure to obtain Service Tax

registration.

c) Penalty amounting to Rs. 7,63,272/- was imposed_ under

78 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The appellant is engaged in activity of polishing the

diamond of various parties on job-work basis which would be

sending by them through anagdia and after polishing would be

sending back to party through angadia as per the direction of

parties.

> The polishing of diamond for various parties undertaken by

the appellant is job work which is exempted service in terms of

provision given in Sl. No. 30 Clause (b) of Notification No.

25/2012-ST dated 20th June, 2012. Hence the appellant is not

liable to pay service tax. Thus order passed holding the

appellant of taxable service is bad in law and is not legally

sustainable .

'’*-*-“;'m“;"“”;*’=&&;) 'q\ .._„$#?' # '
#



F.No. OAPPL/ COM / STP/428 1 / 2023-Appeal

settled by the Honl>le Supreme Court in the case of Larsen and

Tourbo reportedat 2014(303) ELT 3 (SC). '

> Without conducting enquiry and only on the basis of

document/information/data provide by Income Tax Department

the demand of Service tax is not legally sustainable. This is
based on the reliance placed on the decision of the Honl)Ie

Tribunal, Ahmedabad in the case of J.P. lscon Pvt. Ltd. vs. CCE

Ahmedabad-I in Service Tax appeal No. 10599 of 2021-DB

reported at 2022(63) GSTL 64 (Tri-Ahmd.) and in the case of

Sharma Fabricators & Erectors Pvt. Ltd. vs. CCR; Allahabad

reported at 2017 (5) GSTL 96 (Tri. –All.).

> The ratio of above mentioned decision is squarely

applicable in the instant case.

> The adjudicating authority should have conducted a detail

inquiry to examine the issue whether the services supplied by

the appellant is taxble or exempted and any benefit such as

abatement was available to the appellant before confirming the

demand. The appellant craves leave to reply on the decision in

the case of Khush construction vs. CGST NACIN ZIT Kanpur

reported at 2019 (24) GSTL 606 (Tri-A/ 1) and in the case of

Sharma Fabricators & Erectors Pvt. Ltd. vs. CCE Allahabad

reported at 2017 (5) GSTL 96 (Tri-All.)

> Service tax can be charged only under a specific category of

taxable service and not on any assumption or arbitraty basis.

The reliance is placed on the following case laws (i) M/s Sainte

Private Ltd. & ors. Vs UOP 1984-TMI-41503 –(High Court

Bombay), (ii) CCR, Nagpur v. Vicco Laboratories 2004 -T IV[I -

47167 - (SUPREME COURT OF INDIA) (ii) (iii) CCE, Calcutta v.

Sharma Chemical Works 2003 -TMI - 46554 (SUPREME COURT

OF INDIA) (iv) M/s. Hindustan Ferodo Ltd. v. CC:E, Bombay

1996 -TMI - 44402 - (SUPREME COURT OF INDIA) CCR,

Bangalore v. Kashyap Engg. & IV[etall (P) Ltd. 1994 -TMI
CIpd



F.No. GAPPL/ COM/ STP/428 1/2023-Appeal

83113 - (CEGAT, New Delhi) (v) UOI v. Garware Nylon Ltd. 1996

-TMI - 44318 - (SC)

> Service tax cannot be recovered based on ITR as it is held

in the Honl3le Tribunal order in the case of Alpa Management

Consultants Pvt. Vs the Commissioner of Service tax reported at

2007 6 STR 181, (2007) 6 VST 691 CESTAT Blore.

> The appellant was under bona8de belief that the activity

under taken by them is an exempted service in terms of

Notification No. 25/2012-ST dated 20.06.2012 and hence no

liability of Service tax arises hence no registration was obtained.

> Penalty is not imposable in the appellant as there is no

suppression of facts. The appellant rely on the decision of llle
Honl)le Supreme Court order in the case of Continental

Foundation Joint Venture vs. CCE Chmrdiguh-I reported in
2007 (2165) ELT 177 (SC).

5. Personal Hearing in the case was held on 18.12.2023. Shri

Babubhai Keshavlal Patei, Accountant, appeared on behalf of

Appellant for the hearing and reiterated the contents of the

written submissions. He said the appellant are doing job-work of

polishing of diamond for various clients. It is exempted service

as pere SI. No. 30(b) of Notification 25/2012-ST dated 20th June,
2012.

5. 1. The appellant have submitted Income Tax Returns; Profit

& Loss Account and Balance Sheet for the impugned period.

6. 1 have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by

the adjudicating authority confirming demand of service tax

amount of Rs. 7,63,272/- along with interest and penalties,

,„„id,,ing th, fa,t, and ,i„um,t,}f@N\a,e, i, legal and

+ ' QTS
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F.No. GAPPL/ COM/ STP/428 1 /2023-Appeal

proper or otherwise. The dispute pertains to the period from

F.Y. 2015-16 to F.Y. 2016-17.

7. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from

Income Tax department.

8. It is observed that the main content:ions of the appellant

are that (i) they have not been heard before issuance of SCN or

impugned order; and (ii) they are engaged in the business of

engaged in activity of polishing the diamond of various parties

on job-work basis, which was exempted from service tax in
terms of provision given in Sl. No. 30 Clause (b) of Notification

No. 25/2012-ST dated 20th June, 2012.

8.1. 1 find that the order has been passed ex-.parte. I also find

that the appellant submitted various documents in support of

their claim for exemption from service tax, which were not

produced by them before the adjudicating authority and first

time submitted at appeal stage. In this regard, I am of the

considered view that the appellant cannot seek to establish their

eligibility for exemption at the appellate stage by bypassing the

adjudicating authority. They should have submitted the relevant

records and documents before the adjudicating authority, who

is best placed to verify the authenticity of the documents as well

as their eligibility for exemption.

9. Considering the facts of the case as discussed hereinabove

and in the interest of justice, I am of the considered view that

the case is required to be remanded back to the adjudicating

authority to examine the case on merits and also to consider the

claim of t:hq appellant for exemption from the service tax. The

appellant is directed to submit all the records and documents in

support of their claim for exemption from the service tax before

the adjudicating authority. The adjudicating authority shall

after considering the records and docwrke;IQ submitted by the
aT?I C’d r i

:"**-““'”'*'=:}?:)T'
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F.No. (;APPL/ COM/ STP/428 1/2023-Appeal

natural justice .

10. In view of the above discussion, 1 remuld the matter back

to the adjudicating authority to reconsider the issue a fresh and

pass a speaking order after following the principles of natural
justice

11. w8a®afgHTawwita@rfhKnmqaaftb8fha@rareI

The appeal filed by the appellant stands disposed of in
above terms.

C:;7f C nQ
©H8qQq)

:XFM (wfm)
Dated: Z£ADecember, 2023

Attest

mPH.a,a§qaTaTa
By RPAD / SPEED POST

M/s Babut):hai Keshavlal Patel,
2, Narnaryan Society, Vastral Road,
Mahadev Nagar, Ahmedabad-380 015

To J

Appellant

The Assistant Cornmissioner,
Central GST, Division-I,
Ahmedabad South. Respondent

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2. The Commissioner, CGST, Ahmedabad South
3. The Assistant Commissioner, Central GST Division-I,

Ahmedabad South
4. The Assistant Commissioner (HQ System), CGS

Ahmedabad South (For uploading the C)IA)
6. b<3uard File

P}Iq(1
$ C !: h

6. PA file
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